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ABSTRACT

This work examines the forced deportation of Armenians from Nagorno-Karabakh
(also known as Artsakh in Armenian) by Azerbaijan, defining it as ethnic cleansing.
Drawing on Freedom House’s comprehensive report on the topic, and the resolution
passed by the International Association of Genocide Scholars (IAGS) on Nagorno-
Karabakh on September 2024, we conclude that Azerbaijan’s systematic attacks, forced
displacement, and destruction of cultural heritage are elements of a premeditated
campaign to expel Nagorno-Karabakh of its ethnic Armenians that triggers international
legal obligations, including a sustainable right of return. It brings together perspectives
from Armenian and international experts in political science and human rights law to
analyze the historical, legal, and geopolitical dimensions of the crisis. The paper
discusses the Armenian presence in the region from antiquity to the establishment of the
Nagorno-Karabakh Autonomous Oblast under Soviet rule, the independence movement,
and subsequent wars, focusing on the 2020 and 2023 conflicts.

The international response, including statements from the EU, UN, and ICJ,
highlights the obligation to ensure safe repatriation and the protection of Armenian rights
and cultural heritage. It underscores key violations of international law, including breaches
of the Universal Declaration of Human Rights, ICCPR, and Geneva Conventions, and
advocates for accountability in international legal forums.

The paper offers actionable recommendations for the United States government
to support the right of return, including securing international guarantees, advocating for
the preservation of Armenian cultural sites, and holding Azerbaijani officials accountable
for war crimes. It emphasizes the necessity of sustained international engagement, legal
mechanisms, and Armenian government support to ensure the dignity, security, and
cultural legacy of the displaced ethnic Armenians, laying the groundwork for a just
resolution and enduring peace in the region.

1 International Association of Genocide Scholars passes Resolution on Nagorno-Karabakh, September 9, 2024.
https://genocidescholars.org/wp-content/uploads/2024/09/IAGS-Resolution-on-Nagorno-Karabakh.pdf.
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INTRODUCTION

The forced deportation of the Armenians of Nagorno-Karabakh (also known as
Artsakh in Armenian) from their homeland by the Azerbaijani government can be
characterized as “ethnic cleansing.” In a special report titled “Why are there no Armenians
in Nagorno-Karabakh?”? Freedom House documented how ethnic Armenians had been
subjected to regular attacks, humiliation, and deprivation of basic rights by the Azerbaijani
government. The report proffers four key findings: (1) Azerbaijan’s actions constituted
ethnic cleansing using forced displacement as a means; (2) the ethnic cleansing that
happened in September 2023 was a culmination of an organized and years-long
campaign; (3) Armenians of Nagorno-Karabakh suffered multiple violations of their rights
and freedoms; (4) violations remain ongoing as their property is being destroyed along
with their cultural and historical presence being erased.

To understand the context of this event from a historical and international law
perspective, this white paper brings Armenian and non-Armenian political scientists and
international human rights law experts to analyze the context and provide
recommendations for the sustainable right of return of Armenians of Nagorno-Karabakh.
Hence, the first section of the paper will analyze the historical context of the presence of
Armenians in the region, the establishment of the Nagorno-Karabakh Autonomous Oblast
under Soviet rule, the root causes of the independence movement from Soviet Azerbaijan
until the 2020 war and the aftermath. This section will be followed by the international
reaction amid the ethnic cleansing of Armenians and how major actors such as the EU,
the US, and international institutions such as the International Court of Justice (ICJ)
reacted. Meanwhile, the section dedicated to international human rights law will analyze
and identify the key international law violations that took place against the Armenians of
Nagorno-Karabakh and how their right to return can be addressed through legal and
international mechanisms. Finally, the paper concludes by providing concrete
recommendations to address the right of return and protection of properties.

These recommendations will rotate around the idea of safeguarding the rights of
displaced ethnic Armenians and urge Baku to provide conditions for the safe return of
Nagorno-Karabakh'’s indigenous inhabitants. If Baku fails to provide guarantees and
conditions for a safe return, then Yerevan must support international efforts to prosecute
Azerbaijani officials who are responsible for crimes and forced deportations. Finally, the
Armenian government must engage with the United Nations Education, Scientific and
Cultural Organization (UNESCO), and religious organizations to pressure Baku to
preserve the Armenian cultural and religious identity in Nagorno-Karabakh by preventing
the systematic destruction of centuries-old Armenian monuments, churches, and
monasteries.

2 Freedom House. 2024. “Why Are There No Armenians in Nagorno-Karabakh?: Fact-Finding Report.”
https://freedomhouse.org/report/special-report/2024/why-are-there-no-armenians-nagorno-karabakh.
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BACKGROUND OF THE CONFLICT

The conflict over Nagorno-Karabakh (Figure 1)3 is a complex issue. Alongside the
overarching political and geopolitical dynamics, it encompasses disputed readings of
history, understandings of geography and territory, and humanitarian, legal, social, and
cultural facets. The Armenian presence in the Armenian Highlands (a mountainous area
in what is today central and eastern Turkey) and the Caucasus can be traced back to
antiquity, while Turkic populations from central and eastern Asia have established
themselves for many centuries in the region. Both were, for the most part, subjects of

various empires,
sometimes  with  some
degree of political or civil
autonomy, depending on
the specific time and place.
After the dissolution of the
Armenian Khachen
principality in the 15"
century, the Armenians of
Artsakh established an
autonomous region within
the Persian Empire known
as the Five Melikdoms of
Karabakh which was ruled
by  Armenian nobles
(meliks) until the
annexation by the Russian
Empire and the dissolution
of the feudal system in
1822. The more immediate
historical development of
the Nagorno-Karabakh
dispute can be divided into
four periods, beginning
with the establishment of
the Soviet Union.
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Figure 1. Map of Artsakh (Nagorno Karabakh)

3 Establishment of the MKAR (Mountainous Karabakh Autonomous Region). Karabakh.org,
https://karabakh.org/karabakh-history/karabakh-during-the-1920-1988/establishment-of-the-mkar-mountainous-
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karabakh-autonomous-region/.
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Sovietization and the Nagorno-Karabakh Autonomous Oblast — 1923-1988

The turn of the 20" century was tumultuous for the Armenian people. The majority
of Armenians lived within the Ottoman Empire at the time. This was the period of the rise
of Armenian and Turkish nationalism, nationalist liberation movements, and struggles for
the independence of other peoples in the region. The Ottoman state frayed against such
domestic upheavals, which often took place with the interventions of the Great Powers
(Britain, France, Russia, Austria-Hungary, Germany, and lItaly). One of the outcomes of
this unstable context was the systematic discrimination against and targeted killings of
the Armenians (and other Christian minorities) of the Ottoman Empire, in particular, the
Hamidian Massacres of 1894-1896 and the Adana Massacres of 1909. The Armenian
Genocide took place soon thereafter under the cover of the First World War.*

A substantial proportion of the Armenian people also lived in the Romanov
(Russian) Empire at the time. Nationalist movements had also sprung up there, notably
in the Caucasus, a very diverse area inhabited by a few large populations — Armenians,
Georgians, Azerbaijanis (historically referred to as Caucasian Tatars) — alongside several
smaller communities. The region plunged into disorder after the February and October
revolutions of 1917. Over the following years, the Allied Powers declared and recognized
the independent states of Armenia, Georgia, and Azerbaijan. But the three never fully
agreed on their borders with one another. Each pursued different centers of power to
guarantee their security. The Armenian state was most vulnerable, especially having to
care for an immense refugee population of genocide survivors. There were numerous
episodes of small- and large-scale fighting across the region before the Bolsheviks,
having won the civil war in Russia, reclaimed control over the region.®

For the Bolshevik leaders in Moscow, managing the various regional conflicts was
one of the challenges for establishing Soviet republics in the Caucasus and, soon
thereafter, the Union of Soviet Socialist Republics. One of the approaches they adopted
was the provision of local autonomy. The Soviet Union found its feet in the 1920s and
organized its territorial administration along the lines of top-level union republics and
lower-level autonomous units, variously called okrugs, krays, regions, republics, or
oblasts. The designations and how political or legal power was distributed were not
always consistent. Most consequentially, these administrative units were built around
nationalities — ethno-national identities that could claim a territory as their own, even if not

4 Raymond Kévorkian. 2011. The Armenian Genocide: A Complete History. I. B. Tauris

Fatma Miige Gogek. 2015. Denial of Violence: Ottoman Past, Turkish Present and the Collective Violence against
Armenians, 1789-2009. Oxford University Press.

Benny Morris and Dror Ze’evi. 2019. The Thirty- Year Genocide: Turkey’s Destruction of Its Christian Minorities,
1894-1924. Harvard University Press.

5 Firuz Kazemzadeh. 1951. The Struggle for Transcaucasia (1917-1921). Philosophical Library.

Ronald Grigor Suny. 1993. The Revenge of the Past: Nationalism, Revolution, and the Collapse of the Soviet Union.
Stanford University Press.

Houri Berberian. 2019. Roving Revolutionaries: Armenians and the Connected Revolutions in the Russian, Iranian,
and Ottoman Worlds. University of California Press.



as a sovereign state. It is with some irony that the cosmopolitan, international communist
revolution ended up facilitating nationalist ideology by creating national territorial spaces.®

However, the administrative divisions across the Caucasus did not follow the
distributions of national populations. Soviet Georgia ended up with substantial Armenian
and Azerbaijani minorities, while local autonomy was established for Abkhazia, Adjara,
and South Ossetia within it. Soviet Armenia had no local autonomous units, although it
had a significant Azerbaijani minority. Soviet Azerbaijan had its own very large Armenian
population. One of Soviet Azerbaijan’s local autonomous units was the Nakhichevan
Autonomous Republic. The other was the Nagorno-Karabakh Autonomous Oblast
(NKAO), with its capital Stepanakert (Figure 2)’. The NKAO had an Armenian majority
population; its territory was carved out as a sort of kidney-shaped “island,” which, at its
closest point, was separated from Soviet Armenia by only seven kilometers.

The ‘Karabakh Movement’ and the First Karabakh War — 1988-1994

On many occasions throughout the Soviet years, Armenians from the NKAO
expressed their desire to become a part of Soviet Armenia, to no avail. It was only in the
1980s, with the liberalization of the Soviet regime — perestroika and glasnost under the
leadership of Mikhail Gorbachev — that opportunities arose to pursue that objective more
seriously. As an offshoot of an environmental protest, the ‘Karabakh Movement’ began in
1988, calling on the leadership in Yerevan, Baku, and Moscow to transfer Nagorno-
Karabakh to Soviet Armenia. The movement and reactions to it from the Soviet
Azerbaijani government led to sporadic violence. As the USSR collapsed in 1991, the
clashes turned into a larger-scale war with the proclamation of the unrecognized
Nagorno-Karabakh Republic (NKR), backed by the newly independent Armenia, against
the newly independent Azerbaijan. The war took a heavy toll, with tens of thousands of
casualties and hundreds of thousands of civilian Armenians and Azerbaijanis displaced
from their homes in Armenia, Azerbaijan, and Nagorno-Karabakh and the areas
surrounding it.®

By the time of the cease-fire of 1994, the NKR had effective control over almost all
of the former NKAO and, in whole or in part, seven surrounding districts of Azerbaijan,
which created a space contiguous with Armenia. The strategic buffer zones came to be
claimed by the unrecognized de facto independent country, which took on the name
Artsakh, referring to an Armenian geographic designation for the region from antiquity.

6 Francine Hirsch. 2000. “Toward an Empire of Nations: Border-Making and the Formation of Soviet National
Identities.” The Russian Review 59, no. 2 (April): 201-226.

Arséne Saparov. 2014. From Conflict to Autonomy in the Caucasus: The Soviet Union and the Making of Abkhazia,
South Ossetia and Nagorno Karabakh. Routledge.

7 Work by Bourrichon, translated by Lesqual, licensed under the GNU Free Documentation License and the Creative
Commons Attribution-Share Alike 3.0 (CC BY-SA 3.0) Unported license, via Wikimedia Commons.

8 Thomas de Waal. 2003/2013. Black Garden: Armenia and Azerbaijan through Peace and War. New York University
Press

Tatul Hakobyan. 2010. Karabakh Diary, Green and Black: Neither War nor Peace. Antelias Publishing.

Laurence Broers. 2019. Armenia and Azerbaijan: Anatomy of a Rivalry. Edinburgh University Press.
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Figure 2. Map of ‘Nagorno-Karabakh/Artsakh Republic’

“No War, No Peace” — 1994-2020

Over the following quarter of a century, though strongly supported by the Republic
of Armenia as well as organized communities and individuals from the global Armenian
Diaspora, the Nagorno-Karabakh Republic or Artsakh, either by itself or primarily through
Armenia, tried to negotiate a settlement with an uncompromising Azerbaijan. The Minsk
Group of the Organization for Security and Co-operation in Europe (OSCE) facilitated the
peace process that was co-chaired by the United States, Russia, and France. Several
meetings and summits took place in those decades as different geopolitical moments
made their demands, indeed, informed by the interactions across Washington, Moscow,
and Paris, as much as across Yerevan and Baku, as well as Stepanakert. The interests
of other regional actors were also important factors — Turkey, which consistently backed
its close ally Azerbaijan, and Iran, which maintained a neutral position, though often
balancing in Armenia’s favor.

Clashes across the effective line of control or the border between Armenia and
Azerbaijan escalated especially after 2014, the most significant episode being the Four-
Day War of April 2016, as well as the fighting across the Tavoush-Tovuz provinces in
north-eastern Armenia and north-western Azerbaijan in July 2020.°

9 International Crisis Group. “The Nagorno-Karabakh Conflict: A Visual Explainer.”
https://www.crisisgroup.org/content/nagorno-karabakh-conflict-visual-explainer. Last updated September 16, 2023.
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The Second Karabakh War and its Aftermath — 2020-Present

On September 27, 2020, Azerbaijani forces, backed by Turkish military advisors
and matériel, with additional support from Israel, Pakistan, and mercenary fighters from
Syria, engaged in a large-scale assault on positions held by the Nagorno-Karabakh
Republic. The fighting was accompanied by shuttle diplomacy and negotiations mediated
by the leaders of the United States (amidst a presidential election campaign), Russia, and
France as the COVID-19 pandemic continued its spread across the globe. For six weeks,
Azerbaijani troops pushed through. On the night of November 9-10, 2020, Russian
President Vladimir Putin finalized a cease-fire arrangement with the president of
Azerbaijan, Ilham Aliyev, and the prime minister of Armenia, Nikol Pashinyan. Among
other things, it called for the withdrawal of Armenian personnel and the installation of
Russian peacekeepers around the perimeter of what remained of the areas of the NKR
still under the control of the unrecognized republic.®

Nagorno-Karabakh held only one land connection with Armenia, known as the
Berdzor or Lachin Corridor, surrounded by Azerbaijani forces and overseen by newly-
arrived Russian troops. Moreover, as the winter turned into spring in 2021, Azerbaijan
conducted incursions into Armenia proper, occupying territory that had never been
disputed since Soviet times and also making claims to various parts of Armenia as
historically Azerbaijani territory.!

Starting December 12, 2022, Azerbaijani operatives began a blockade of the one
road between Armenia and Nagorno-Karabakh, ostensibly as a protest by environmental
activists.'? The Russian peacekeepers did not deter the action. It was followed by nine
months of very limited supplies and movements across that highway and the development
of a humanitarian catastrophe in what remained of Armenian-populated Nagorno-
Karabakh: near-famine conditions, lack of electricity, water, natural gas, and medical
emergencies. On September 19-20, 2023, Azerbaijani forces moved in for a final attack
on Nagorno-Karabakh, framed as an “anti-terrorist” measure. The administration of the
Nagorno-Karabakh Republic relented and even formally dissolved itself, after which the
Berdzor Corridor was opened, and fuel was brought in. Over a hundred thousand
Armenians fled in the days that followed in a process that has been variously
characterized as ethnic cleansing or genocide, thus ending the Armenian population's

10 President of Russia. 2020. “Statement by President of the Republic of Azerbaijan, Prime Minister of the Republic of
Armenia and President of the Russian Federation.” November 10, 2020.
http://en.kremlin.ru/events/president/news/64384.

11 Vahe Sarukhanyan. 2022. “May 2021: Azerbaijani Troops Occupied 3,200 Hectares of Sovereign Republic of
Armenia Territory.” Hetq, May 6, 2022. https://hetg.am/en/article/144181.

Nagorno Karabakh Observer (@NKobserver). 2022. “UPDATED A close up look at some of the #Armenia-
#Azerbaijan border changes since the latter’s incursion into Armenia proper one month ago.” Twitter/X, October 15,
2022. https://twitter.com/NKobserver/status/1581373416619520000.

Grigor Atanesian and Tim Whewell. 2024. “Armenians fear new war with Azerbaijan despite talk of peace.” BBC, April
23, 2024. https://www.bbc.com/news/world-europe-68882269.

12 Mikroskop Media in English (@MikroskopEng). 2023. “The NGOs participating in the actions organized by

the Azerbaijani government in Lachin corridor are presented as NGOs specializing in ecology. We watched more
than 50 videos and researched the NGOs there, and they have nothing to do with ecology and environment.”
Twitter/X, January 17, 2023. https://x.com/MikroskopEng/status1615305833725964289.



http://en.kremlin.ru/events/president/news/64384
https://hetq.am/en/article/144181
https://twitter.com/NKobserver/status/1581373416619520000
https://www.bbc.com/news/world-europe-68882269
https://x.com/MikroskopEng/status1615305833725964289

presence in Nagorno-Karabakh.? It Is worth mentioning that after the expulsion of the
Armenians, Azerbaijani soldiers started looting Armenian houses and posting pictures
and videos of looted houses and properties on social media. Meanwhile, Baku has
destroyed the National Assembly (Parliament) building in the capital Stepanakert under
the pretext that it was constructed “illegally.”'4

INTERNATIONAL REACTIONS

International reactions and resolutions are important as the international
community has a conventional obligation to ensure and guarantee the safe return of
Armenians of Nagorno-Karabakh and protect their property from further destruction. This
section will highlight key reactions from international organizations and states regarding
the right of return of Armenians of Nagorno-Karabakh.

Statements from International Institutions

The International Court of Justice (ICJ) made important remarks regarding the
ethnic cleansing process in Nagorno-Karabakh. On November 17, 2023, the ICJ
published a decision mentioning that “the operation commenced by Azerbaijan in
Nagorno-Karabakh on September 19, 2023 took place in the context of the long-standing
exposure of the population of Nagorno-Karabakh to a situation of vulnerability and social
precariousness.”® The Court also, quoting UN reports, mentions that “there have also
been hindrances to the importation into Nagorno-Karabakh of essential goods, causing
shortages of food, medicine, and other life-saving medical supplies.”®

On October 5, 2023, after a quadrilateral meeting between Armenia, France,
Germany, and the EU, a statement was adopted regarding the right of return. The
statement mentioned that refugees must be free to exercise their right of return without
any preconditions and with international monitoring in order to respect their cultural and
human rights. Six days later, dozens of countries joined France in a joint statement
presented to the UN Human Rights Council calling on Azerbaijan to ensure the rights of
Armenians of Nagorno-Karabakh and “create conditions for the voluntary, safe, dignified,
and stable return of those who want to go home.”” The President of the Council of EU
and more than 30 European countries, including Armenia, signed this statement. UN

13 Luis Moreno Ocampo. 2023. “Genocide against Armenians in 2023.” August 7, 2023.
https://luismorenoocampo.com/Imo_en/report-armenia/.

Freedom House. 2024. “Why Are There No Armenians in Nagorno-Karabakh?: Fact-Finding Report.”
https://freedomhouse.org/report/special-report/2024/why-are-there-no-armenians-nagorno-karabakh.

14 Rueters. 2024. “Azerbaijan demolishes former Karabakh Armenian parliament building,” March 6, 2024.
https://www.reuters.com/world/asia-pacific/azerbaijan-demolishes-former-karabakh-armenian-parliament-building-
2024-03-05/.

15 International Court of Justice. 2023. “Reports of judgments, advisory opinions and orders application of the
international convention on the elimination of all forms of racial discrimination (Armenia v. Azerbaijan) request of the
indication of provisional measure.” November 17, 2023. https://www.icj-cij.org/sites/default/files/case-related/180/180-
20231117-0rd-01-00-en.pdf? cf chl tk=q itRp.T7JG2inpmvUIxGywRWHbII9F1U3WQOpUvieM-1730280996-
1.0.1.1-GzTwuyxraEbvAZImpHWVIOKQZ99INPITLWW2dKVCa8w

16 |d.

17 Embassy of Armenia to Switzerland and Permanent Mission of Armenia to the UN office at Geneva. 2023. “HRC54
— Joint Statement Situation in Nagorno-Karabakh.” October 11, 2023.
https://switzerland.mfa.am/en/news/2023/10/11/hrc54-%E2%80%93-joint-statement/12149.
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officials also made similar statements. On October 2023, Alice Wairimu Nderitu, UN
Special Adviser on Genocide Prevention, made a call to ensure the protection and human
rights of Nagorno-Karabakh Armenians “remaining in the territory, as well as those who
have left, including the right of return, which should be a priority” she added.*® Other UN
officials such as Volker Turk!® and Maurice Tidbas-Binz?° made similar statements.

Moreover, on January 18, 2023, the European Parliament adopted the 2022
annual report of the general foreign and security policy, which mentioned that the rights
and security of Armenians of Nagorno-Karabakh should be protected.? On March 2023,
the Parliament, when addressing EU-Armenia and EU-Azerbaijan relations, called for
signing a mutually acceptable peace treaty that should also address the return of the
internally displaced people and refugees and protect the cultural, religious, and historical
heritage of Nagorno-Karabakh.?> On October 5, afew weeks after the exodus of
Armenians from Nagorno-Karabakh, the European Parliament adopted a resolution
stating, “Nagorno-Karabakh Armenians have the right to live in their homes in dignity and
security.” 2 Finally, on March 13, 2024, the Parliament adopted a new resolution calling
on Azerbaijan “to genuinely engage in a comprehensive and transparent dialogue with
the Karabakh Armenians to ensure respect for their rights and guarantee their security,
including their right to return to and live in their homes in dignity and safety under
international presence, to access their land and property rights, to maintain their distinct
identity and fully enjoy their civic, cultural, social and religious rights.”?*

In parallel, similar statements were recalled by EU agencies and officials. On
September 23, 2023, the European External Action Service and high representative of
the EU foreign and security policy, Joseph Borrell, in a speech at the UNSC, mentioned
that Azerbaijan has a responsibility to ensure the rights of Nagorno-Karabakh Armenians
and called on Baku to engage in dialogue with the Nagorno-Karabakh Armenians to
facilitate their dignified return and ensure their security and rights.?®> Within this context,
the spokesman of the European Commission on Foreign and Security Policy said that the
property of the Armenians in Nagorno-Karabakh cannot be confiscated or resettled by

18 Ephrem Kossaify. 2023. “UN says ethnic Armenians’ right of return to Nagorno-Karabakh must be prioritized.” Arab
News, October 11, 2023. https://www.arabnews.com/node/2389056/world.

19 United Nations Human Rights Office of the High Commissioner. 2023. Azerbaijan / Armenia - Comment by UN
Human Rights Chief Volker Tirk.” September 26, 2023. https://www.ohchr.org/en/statements-and-
speeches/2023/09/azerbaijan-armenia-comment-un-human-rights-chief-volker-turk.

20 UN News. 2023. “Karabakh: Azerbaijan must ‘guarantee the rights of ethnic Armenians.” September 27, 2023.
https://news.un.org/en/story/2023/09/1141577.

21 “Implementation of the common foreign and security policy — annual report 2022.” Official Journal of the European
Union, June 16, 2023. https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52023IP0009 .

22 European Parliament. 2023. “European Parliament resolution of 15 March 2023 on EU-Armenia relations.” March
15, 2023. https://www.europarl.europa.eu/doceo/document/TA-9-2023-0081 EN.html .

23 European Parliament. 2023. “Situation in Nagorno-Karabakh after Azerbaijan’s attack and the continuing threats
against Armenia.” October 5, 2023. https://www.europarl.europa.eu/doceo/document/TA-9-2023-0356 _EN.html.

24 European Parliament. 2024. Joint motion for a resolution - RC-B9-0163/2024. “Joint Motion for resolution on closer
ties between the EU and Armenia and the need for a peace agreement between Azerbaijan and Armenia”. March 12,
2024. https://www.europarl.europa.eu/doceo/document/RC-9-2024-0163 EN.html .

25 European External Action Service. 2023. “Azerbaijan: Address by the High Representative Josep Borrell to UN
Security Council on Nagorno-Karabakh”. September 22, 2023. https://www.eeas.europa.eu/eeas/azerbaijan-address-
high-representative-josep-borrell-un-security-council-nagorno-karabakh en?s=177 .
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https://www.ohchr.org/en/statements-and-speeches/2023/09/azerbaijan-armenia-comment-un-human-rights-chief-volker-turk
https://news.un.org/en/story/2023/09/1141577
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someone else.?® It is also worth mentioning that the EU mission in Armenia made a
similar statement and even went a step further by proposing a UN mission to enter the
Armenian-populated areas of Nagorno-Karabakh.?’

Reactions from Key States

Interestingly, the major powers generally support the right of return for Artsakh
Armenian refugees, but each interprets this right from its own unique perspective.

In a resolution in January 2024, the French Senate recalled the rights of peoples
to self-determination of Armenians of Nagorno-Karabakh and demanded that Azerbaijan
make every effort to return Armenian refugees “in conditions likely to ensure their safety
and well-being.”® This was very important as France has linked the self-determination of
Armenians to the right of return. Meanwhile, in the US, the issue of the right of return has
been addressed on many levels. US State Department spokesman Matthew Miller, on
November 14, 2023, stated that the US continues to believe that Armenians of Nagorno-
Karabakh have the right to return to their homes if they wish so, and this right should be
respected.?® James C. O'Brien, Assistant Secretary of State for European and Eurasian
Affairs, in a statement on November 15, 2023, mentioned: “We have urged Azerbaijan
to ensure all ethnic Armenians who have departed Nagorno-Karabakh are guaranteed a
safe, dignified, and sustainable return, should they so choose, with their rights and
security guaranteed.”® Finally, in April 2024, several U.S. Senators sent a letter to
Secretary Blinken calling for the Biden administration to ensure the right of return: “Given
the serious human rights violations perpetrated by Azerbaijan, we further urge you to label
what took place in Nagorno-Karabakh in September 2023 as an ethnic cleansing and
advocate for the right of Nagorno-Karabakh's Armenians to return to their homes under
international guarantees.”®* Within this context, Representative Brad Sherman of the
House Foreign Affairs Committee has stated: “True justice is when [forcibly displaced
Armenians] can return to their ancestral homes where they lived for a thousand and more
years in Nagorno-Karabakh.”? While Russia has made statements regarding the return

26 Lilit Gasparyan. 2023. “EU ‘demanding very clearly that people of Nagorno Karabakh need to have guarantees for
safe return' — Exclusive.” Armenpress, November 17, 2023. https://armenpress.am/eng/news/1124344.html.

27 European External Action Service. 2023. “Azerbaijan: Statement by the Spokesperson on the displacement of
people from Nagorno-Karabakh,” Delegation of the European Union to Armenia. September 29, 2023.
https://www.eeas.europa.eu/delegations/armenia/azerbaijan-statement-spokesperson-displacement-people-nagorno-
karabakh en.

28 France Senate. 2024. “Intégrité territoriale de la République d'Arménie (PPR).’ January 17, 2024.
https://www.senat.fr/tableau-historique/ppr23-157.html.

29 Matthew Miller. 2023. “Department Press Briefing”, US Deparment of State. November 14, 2023.
https://www.state.qgov/briefings/department-press-briefing-november-14-2023/#post-500797-ARMAZER.

30 Statement of James C. O’'Brien Assistant Secretary of State for European and Eurasian Affairs Before the House
Foreign Affairs Committee. November 15, 2023. https://docs.house.gov/meetings/FA/FA14/20231115/116574/HHRG-
118-FA14-Wstate-OBrienJ-20231115.pdf .

31 ANCA. 2024. “Senators Urge Administration to Secure the Release of Armenian POWs and Ensure Artsakh’s Right
to Return as Precondition for Peace Talks,” April 5, 2024. https://anca.org/press-release/senators-urge-
administration-to-secure-the-release-of-armenian-pows-and-ensure-artsakhs-right-to-return-as-precondition-for-
peace-talks/.

S2ANCA. 2024. “Bipartisan, Bicameral Coalition of U.S. Legislators Call for American Leadership to Secure Justice for
Artsakh and the Armenian Genocide,” April 18, 2024. https://anca.org/press-release/bipartisan-bicameral-coalition-of-
u-s-legislators-call-for-american-leadership-to-secure-justice-for-artsakh-and-the-armenian-genocide/.
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of Armenian refugees to Nagorno-Karabakh, it has avoided framing the issue from the
perspective of international law, specifically the "right of return.” Instead, Russia asserts
that Armenians "voluntarily” left Nagorno-Karabakh and denies any claims of ethnic
cleansing against them.33

Despite the Russian position, it is clear that the international community
overwhelmingly supports the right of the Armenian people of Nagorno-Karabakh to return.
Armenian political thought needs to solidify ideas on how international guarantee
mechanisms can ensure the right of return is realized in this scenario. Currently, the
Armenian authorities are hesitant to bring up this matter, fearing that Azerbaijan may
retaliate by also raising the issue of allowing Azerbaijanis to “return to Armenia.” Until
Russian peacekeepers left Nagorno-Karabakh, they had their interests in the situation,
viewing the return of some Nagorno-Karabakh Armenians as crucial to their continued
presence. We believe that achieving lasting peace in the area requires the repatriation of
Nagorno-Karabakh residents with international guarantees.

INTERNATIONAL HUMAN RIGHTS LAW

The right of return is a legal principle that guarantees the right of displaced people
and their descendants to return to their place of origin. The right has been codified in
various international instruments. This section will analyze the scope of the right of return
and its basis in international human rights law, customary international law, refugee law,
international humanitarian law, international criminal law, and the laws of state
responsibility.

Universal Declaration of Human Rights

The Universal Declaration of Human Rights (UDHR), adopted by the United
Nations General Assembly in 1948, is the cornerstone of the right of return in international
human rights law. While the UDHR does not carry legally binding force, it holds significant
authority in international law and, over time, has come to be widely recognized as
reflective of customary international law,** embodying principles that influence and shape
international human rights treaty frameworks globally.

Article 13 of the UDHR affirms the right of return in broad and straightforward
terms: “Everyone has the right to leave any country, including his own, and to return to
his country.”® This provision emphasizes the intrinsic connection between an individual
and their homeland, employing unconditional language to underscore its universality.
Similar to other rights enshrined in the UDHR, the right of return is subject to a narrow set
of limitations articulated in the Article.?° These restrictions are permissible only when
established by law and aimed at safeguarding the rights of others or addressing

33 Lilit Shahverdya. 2024. “Russia rejects criticism of peacekeepers in Karabakh. Eurasianet, January 15,
https://eurasianet.org/russia-rejects-criticism-of-peacekeepers-in-karabakh.

34 Hurst Hannum, “The Status of the Universal Declaration of Human Rights in National and International Law”
(1995-96) 25 Georgia Journal of International and Comparative Law 346; See Theodore Meron, Human Rights and
Humanitarian Norms as Customary Law (Oxford: Clarendon Press, 1989).

35 Universal Declaration of Human Rights, GA Res. 217(lll), UN Doc. A/810 (1948), art. 13.
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considerations of “morality, public order, and the general welfare in a democratic
society.”36

International Covenant on Civil and Political Rights (ICCPR)

The International Covenant on Civil and Political Rights (ICCPR) codifies the right
of return as a binding treaty obligation. Azerbaijan ratified the ICCPR in 1992 and, thus,
is bound by its provisions, including the right of return. Article 12(4) of the ICCPR states,
“No one shall be arbitrarily deprived of the right to enter his own country.”®” As one of the
most significant international human rights treaties addressing the right of return, the
ICCPR offers a comprehensive framework for understanding its contemporary application
under international law.38

Significantly, the ICCPR provides a broad interpretation of the applicability of the
right of return, guaranteeing the right not only to those who have left their homeland but
also to their descendants. By using the phrase “to enter” in Article 12(4) rather than “to
return,” the ICCPR extends this right to individuals who may have never entered their
“own country.”®® This interpretation is articulated by the Human Rights Committee, the
monitoring body for the ICCPR, in General Comment 27,4° and is well-supported by the
travaux préparatoires of the ICCPR.4!

Unlike other rights listed in Article 12 — such as the right to liberty of movement or
the right to leave a country — the right of return under Article 12(4) is not subject to the
derogation clauses in Article 12(3), which permits restrictions for purposes such as
protecting national security or public order. As such, the right of return appears to carry a
more absolute character than related rights in the same article. The right of return may
only be constrained in specific narrowly construed circumstances that do not contravene
the aims and principles of the ICCPR.#?> The Human Rights Committee emphasized that
this limitation applies to all forms of state action, whether legislative, administrative, or
judicial.** Even when interference with the right is authorized by law, it must be
reasonable and justified in the specific circumstances.** The Committee further noted that
“few, if any, circumstances” exist in which the deprivation of the right to enter one’s
country is reasonable.*® The travaux préparatoires clarify the limited scope of permissible

36 Universal Declaration of Human Rights, GA Res. 217(lll), UN Doc. A/810 (1948), art. 29.

37 International Convention on Civil and Political Rights, 19 December 1966, 999 U.N.T.S 171 (entered

into force 23 March 1976), art. 12(4).

38 M. Nowak, UN Covenant on Civil and Political Rights: CCPR Commentary, Kehl, NP Engel, 1993, p. 219-221.

3% General Comment No. 27: Freedom of Movement (Art. 12), UN Human Rights Committee, UN Doc.
CCPR/C221/Rev.1/Add.9 (1999), para. 19.

40 1d., “[I]t may also entitle a person to come to the country for the first time if he or she was born outside the country.”
41 Bossuyt, M. J. Guide to the “travaux préparatoires” of the International Covenant on Civil and Political Rights. M.
Nijhoff, (1987), p. 261.

42 The Siracusa Principles on the Limitation and Derogation Provisions in the International Covenant on Civil and
Political Rights, 7 Human Rights Quarterly 1 (1985).

43 General Comment No. 27: Freedom of Movement (Art. 12), UN Human Rights Committee, UN Doc.
CCPR/C221/Rev.1/Add.9 (1999), para. 21.

44 1d.

45 General Comment No. 27: Freedom of Movement (Art. 12), UN Human Rights Committee, UN Doc.
CCPR/C221/Rev.1/Add.9 (1999), para. 21, “The reference to the concept of arbitrariness in this context is intended to
emphasize that it applies to all State action, legislative, administrative and judicial; it guarantees that even
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restrictions, such as cases where exile is imposed as a penal sanction.*® This applies to
states where legal systems permit judicial sentences of exile, allowing for limited
interference with the right of return.*” Even in these cases, however, the interference must
adhere strictly to the principles of due process.

Additional Human Rights Treaties

Several other international human rights instruments impart binding obligations on
Azerbaijan regarding the right of return. For example, the Convention on the Elimination
of All Forms of Racial Discrimination (CERD), ratified by Azerbaijan in 1996, affirms “[t]he
right to leave any country, including one’s own, and to return to one’s country."48 Likewise,
the Convention on the Suppression and Punishment of the Crime of Apartheid (the
Apartheid Convention), also ratified by Azerbaijan in 1996, incorporates similar
protections. Article 2 of the Convention identifies inhuman acts that constitute apartheid,
including denying a racial group basic human rights, including “the right to leave and
return to their country.”*®

Regional Human Rights Instruments

Regional human rights instruments provide further guidance on the right of return.
Azerbaijan ratified the European Convention on Human Rights (ECHR) in 2002. Article
3(2) of Protocol No. 4 to the ECHR states, “No one shall be deprived of the right to enter
the territory of the state of which he is a national.”>® While the language of Protocol No. 4
to the ECHR is similar to that in Article 12(4) of the ICCPR, the Protocol narrows right
holders to those holding the nationality of a territory or a state, unlike the ICCPR, which
uses the broader terminology of one’s “own country.” Although Azerbaijan is not bound
by other regional instruments, it is worth highlighting that incorporating the right of return
into multiple regional systems underscores the universality of the norm. Article 22(5) of
the American Convention on Human Rights (ACHR),5 Article 12(2) of the African Charter

interference provided for by law should be in accordance with the provisions, aims and objectives of the [ICCPR] and
should be, in any event, reasonable in the particular circumstances. The Committee considers that there are few, if
any, circumstances in which deprivation of the right to enter one’s own country could be reasonable. A Sate party
must not, by stripping a person of nationality or by expelling an individual to a third country, arbitrarily prevent this
person from returning to his or her own country.”

46 M. Nowak, UN Covenant on Civil and Political Rights: CCPR Commentary, Kehl, NP Engel, 1993, p. 219.

47 See, e.g., Nowak, p. 218; See also M. Bossuyt, Guide to Travaux Préparatoires of the International Covenant on
Civil and Political Rights, 1987, pp. 260-63. (Quoting from the drafting history of Article 12(4) as discussed in various
UN committees demonstrating that the goal of prohibiting arbitrary denial of entry was to guarantee entry in all cases
except where an individual had been banished as a penal sanction).

48 International Convention on the Elimination of All Forms of Racial Discrimination, United Nations, Treaty Series,
vol. 660, p. 195, art. 5(d)(ii), adopted 21 December 1965. Entry into force: 4 January 1969.

49 Convention on the Suppression and Punishment of the Crime of Apartheid, 13 I.L.M. 50, art. 2, adopted and
opened for signature and ratification by the United Nations General Assembly resolution 3068 (XXVIII) of 30
November 1973. Entry into force: 18 July 1976.

50 Protocol No. 4 of the European Convention for the Protection of Human Rights and Fundamental Freedoms, 16
September 1963, Eur.T.S. 46, art. 3(2). Entry into force: 2 May 1968.

51 American Convention on Human Rights [hereinafter ACHR] 1144 U.N.T.S. 123, signed 22 Nov. 1969. Entry into
force: 18 Jul. 1978. Paragraph 5 states: No one can be expelled from the territory of the State of which he is a
national or be deprived of the right to enter it.

15



on Human and Peoples’ Rights,>? and Article 22 of the Arab Charter on Human Rights®?
each codifies a right of return.

Customary International Law

In addition to receiving broad protection under major international and regional
human rights instruments, the right of return is also a principle embedded in customary
international law. This right is grounded in widespread state practice, enabling most
people to exercise it freely.>* The recognition of the right of return in international human
rights law, its incorporation into many national constitutions and legal systems, and its
consistent invocation in international humanitarian law and UN resolutions strengthen the
argument that it forms part of customary international law. Some scholars even assert
that the right of return has attained the status of a peremptory norm (jus cogens) in
international law, meaning states cannot derogate it.%®

The right of return, as protected under international law, is inherently individual in
nature. The fact that a person left their country as part of a mass displacement does not
diminish their individual rights. Scholars emphasize that large-scale displacement does
not invalidate the right of return, pointing to the consistent practice of United Nations
organs advocating for the return of refugees and displaced persons following mass
movements across borders.>® At the same time, when discussed in the context of mass
movements, particularly of entire populations, the right of return often acquires a collective
dimension. This collective aspect does not alter the fundamental nature of the right, which
remains an individual right.

International Refugee Law

The right of return is also grounded in international refugee law, primarily governed
by the 1951 Convention Relating to the Status of Refugees,®” as amended by the 1967
Protocol Relating to the Status of Refugees. Collectively referred to as the Refugee
Convention, these instruments define the legal concept of a refugee and establish the
rights and protections afforded to individuals who meet this definition. They also impose

52 African Charter on Human and Peoples’ Rights [hereinafter AFACHPR] 21 I.L.M. 59, adopted 17 Jun. 1981. Entry
into force: 21 Oct. 1986, OAU Doc. CAB/LEG/67/3/Rev 5 (1981). Article 12 paragraph 2 states: Every individual shall
have the right to leave any country including his own, and to return to his country. This right may only be subject to
restrictions, provided for by law for the protection of national security, law and order, public health or morality.

53 Arab Charter on Human Rights, adopted by the League of Arab States on 15 September 1994 but has not entered
into force, reprinted in «Human Rights Law Journal», vol. 18, 1997, p. 151. Article 22 reads: No Citizen shall be
expelled from his country or deprived from the right to return thereto.

5 W.T. Mallison and S. Mallison, The Right to Return, in «Journal of Palestine Studies» vol. 9, no. 3, 1980, p. 125.
55 See, e.g., J. Quigley, Mass Displacement and the Individual Right of Return, in “British Yearbook of International
Law”, vol. 68, 1997, p. 122; Opinion: Legal Issues Arising from Certain Population Transfers and Displacements on
the Territory of the Republic of Cyprus in the Period since 20 July 1974 (signatories:

G. Abi-Saab, D. Blumenwitz, J. Crawford, J. Dugard, C. Greenwood, G. Hafner, F. Orrego Vicuna, A. Pellet, H.G.
Schermers, C. Tomuschat, p. 4 (June 30, 1999),
https://www.greece.org/hec01/Projects/cyprus/resources/Opinion.pdf.

56 J. Quigley, 'Family Reunion and the Right to Return to Occupied Territory', Georgetown Immigration Law Journal
223, (1992), p. 236-7

57 Convention relating to the Status of Refugees (adopted 28 July 1951, entered into force 22 April 1954) 189 UNTS
137.
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specific obligations on states that are parties to the Convention, including Azerbaijan,
which ratified the Convention in 1993.

The Convention treats refugee status as a temporary condition that ends when a
refugee resumes or gains meaningful national protection, including repatriation.
Repatriation may be extended to refugees, regardless of whether they possess
citizenship from the territory they fled. This is displayed in the Refugee Convention’s use
of the phrase “left or outside which he remained,” a rather narrower reference to a
refugee’s country of nationality.>8

While the Convention outlines safeguards afforded to refugees, the Office of the
UN High Commissioner for Refugees (UNHCR) is tasked with the mandate of
“facilitat[ing] the voluntary repatriation of such refugees,” among other undertakings.®®
The UNHCR has identified three solutions for refugees — repatriation, host country
integration, and third-state resettlement — but voluntary repatriation is the preferred tactic
to address the displacement of refugees.®® The former High Commissioner for Refugees
reinforced this point by stating, “The ultimate objective of the international protection of
refugees is not to institutionalize exile, but to achieve solutions to refugee
problems. Voluntary repatriation, whenever possible, is the ideal solution. [This is why]...1
have stressed the refugees’ right to return home safely and in dignity.”6*

Over the past three decades, 30 million refugees have returned to the locations
from which they were displaced.®? Programs of voluntary repatriation of refugees and
displaced persons to their “place of origin” or “country of origin” have been carried out in
Afghanistan, Bosnia, Croatia, Burundi, Guatemala, Liberia, and Mozambique, among
other countries.®® These policies, whether the result of bilateral or multilateral accords or

58 Convention relating to the Status of Refugees (adopted 28 July 1951, art. 4, entered into force 22 April 1954) 189
UNTS 137, art. 1(c)(4).

59 Statute of the Office of the United Nations High Commissioner for Refugees, adopted by General Assembly
resolution 428(V) of 14 Dec. 1950

60 Susan M. Akram & Terry Rempel, Temporary Protection as an Instrument for Implementing the Right of Return for
Palestinian Refugees, in 22 Boston University International Law Journal 1 (2004).

Available at: https://scholarship.law.bu.edu/faculty_scholarship/552

61 Statement by the UN High Commissioner for Refugees at the World Conference on Human Rights, Vienna, June
16, 1993.

62Xavier Victor, Toward a path to sustainable refugee return, in Development for Peace, 13 November 2023.

63 See, e.g., UN High Commissioner for Refugees (UNHCR), Tripartite Repatriation Agreement between UNHCR and
the governments of Iran and Afghanistan, 3 April 2002,
https://www.refworld.org/legal/agreements/unhcr/2002/en/106942 (accessed 10 December 2024); Dayton Peace
Agreement, General Framework Agreement for Peace in Bosnia and Herzegovina, 21 November 1995,
https://www.refworld.org/legal/agreements/europe/1995/en/32061 (accessed 10 December 2024); UN General
Assembly, Basic agreement on the region of Eastern Slavonia, Baranja and Western Sirmium (Erdut Agreement)
(1995), A/50/757, 15 November 1995, https://www.refworld.org/legal/resolution/unga/1995/en/121059 (accessed 10
December 2024); Government of the Republic of Burundi; Government of the Republic of Rwanda; United Nations
High Commissioner for Refugees (UNHCR), Tripartite Agreement on the Voluntary Repatriation of Burundian
Refugees in Rwanda, 18 August 2005, https://www.refworld.org/legal/agreements/unhcr/2005/en/17794 (accessed
10 December 2024); Agreement on Resettlement of the Population Groups Uprooted by the Armed Conflict, 17 June
1994, https://www.refworld.org/legal/agreements/par/1994/en/119505 (accessed 10 December 2024); UN High
Commissioner for Refugees (UNHCR), Implementation of the Comprehensive Strategy for the Liberian Refugee
Situation, including UNHCR's recommendations on the Applicability of the "Ceased Circumstances" Cessation
Clauses, 13 January 2012, https://www.refworld.org/policy/strategy/unhcr/2012/en/84928 (accessed 10 December
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UNHCR initiatives, have been supported by the international community and reaffirm the
right of return.

International Humanitarian Law

The right of return is further established in international humanitarian law, with the
Hague and the Geneva Conventions®* providing the basic framework for the right. The
1907 Hague Regulations, annexed to the Hague Conventions, are universally recognized
as customary international law.®> Similarly, many of the provisions of the Geneva
Conventions have attained the status of customary international law, thus imposing a
universal obligation on all states engaged in armed conflict to allow displaced individuals
to return to their homes once hostilities have ended.®

A general right of return is derived from Article 43 of the Hague Regulations. Article
43 states, “The authority of the legitimate power having actually passed into the hands of
the occupant, the latter shall take all steps in his power to re-establish and ensure, as far
as possible, public order and safety, while respecting, unless absolutely prevented, the
laws in force in the country.”®” Though this provision does not explicitly discuss a right of
return, it obliges occupying powers to restore normalcy and public order while respecting
local laws, implicitly supporting the right of displaced persons to return to their homes
following hostilities.

The Fourth Geneva Convention is more explicit, directly prohibiting the forcible
displacement of individuals or groups and outlining repatriation obligations. Article 49
states, “Individual or mass forcible transfers, as well as deportations of protected persons
from occupied territory to the territory of the Occupying Power or to that of any other
country, occupied or not, are prohibited, regardless of their motive.”®® Article 147
reinforces Article 49, identifying “deportation and forcible transfer” as grave breaches of
international humanitarian law, requiring states to prosecute such acts as war crimes.®°
Additional Protocols to the Geneva Conventions further support the prohibition against
forcible expulsion and the corresponding right of return.”® Article 85(4)(a) of Additional
Protocol I, which covers the protection of civilians in international war or conflict, asserts
that “the deportation or transfer of all or parts of the population of the occupied territory

2024); UN Security Council, General Peace Agreement for Mozambique (1992), S/24635, 8 October 1992,
https://www.refworld.org/legal/agreements/unsc/1992/en/121363 (accessed 10 December 2024).

64 Though Azerbaijan is not part of the Geneva Convention protocols.

85 Introduction: Customary International Humanitarian Law Database, International Committee of the Red Cross,
https://ihl-databases.icrc.org/en/customary-ihl/v1/in.

66 1d.

67 Second International Peace Conference (The Hague), ‘Convention (IV) respecting the Laws and

Customs of War on Land and its annex: Regulations concerning the Laws and Customs of War on

Land, art. 43, International Committee of the Red Cross, 18 October 1907, https://ihl-databases.icrc.org/en/ihl-
treaties/hague-conv-iv-1907.

68 International Committee for the Red Cross, ‘Fourth Geneva Convention related to the Protection of

Civilian Persons in Time of War of 12 August 1949, art. 49 (International Committee for the Red Cross, 12
August 1949), https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949

89 |d., art. 147.

0 Although Azerbaijan is not a party to the Optional Protocols, the Geneva Convention and its protocols are
customary international law, thus binding Azerbaijan to the instruments’ provisions.
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within or outside this territory, in violation of Article 49 of the Fourth [Geneva] Convention”
constitutes a grave breach of the Protocol.”* Article 17 of Protocol Il, which applies in the
context of non-international armed conflicts, also explicitly bans forced displacement and
mandates that evacuated persons must be allowed to return home.’”?

In instances where people have been temporarily evacuated, Article 49 of the
Fourth Geneva Convention underscores that displaced individuals must be returned to
their homes immediately after the cessation of hostilities:

Individual or mass forcible transfers, as well as deportations of protected persons
from occupied territory to the territory of the Occupying Power or to that of any
other country, occupied or not, are prohibited, regardless of their motive. Persons
thus evacuated shall be transferred back to their homes as soon as hostilities in
the area in question have ceased.”

Furthermore, Article 45 categorically requires that displaced individuals, if transferred to
the care of another state, must be repatriated after hostilities end.74

International Criminal Law

Although international criminal law attributes responsibility to individuals instead of
states, it nonetheless provides guidance on the issues of forced displacement and right
of return. The Rome Statute, to which Armenia, but not Azerbaijan, is a party, defines the
core framework and jurisdiction of the International Criminal Court (ICC). The statute
extends the jurisdiction of the court to investigate, prosecute, and try those responsible
for crimes in the territory of State Parties, meaning that perpetrators from Azerbaijan can
be held accountable for violations that they carry out in Armenian territory, including the
forced displacement of people from Nagorno-Karabakh into Armenia.”®

The Rome Statute recognizes unlawful forced displacement of civilians as part of
three major crime categories: genocide, war crimes, and crimes against humanity. Article
6(e) states that the crimes of genocide may be established when “[florcibly transferring
children of the group to another group” is “committed with intent to destroy, in whole orin
part, a national, ethnical, racial or religious group.”’® Similarly, Article 8(2)(a)(vii) states

1 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of
International Armed Conflicts (Protocol ), 8 June 1977.

2 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of
Non-International Armed Conflicts (Protocol II), 8 June 1977.

3 International Committee for the Red Cross, ‘Fourth Geneva Convention related to the Protection of

Civilian Persons in Time of War of 12 August 1949, art. 49 (International Committee for the Red Cross, 12

August 1949), https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949.

741d., art 45.

7> The ICC’s Pre-Trial Chamber |, in its Decision on the Prosecutor’s Request, clarified that “[tlhe Court may assert
jurisdiction pursuant to Article 12(2)(a) of the Statute if at least one element of a crime within the jurisdiction of the Court
or part of such a crime is committed on the territory of a State Party to the Statute.” Decision on the “Prosecution’s
Request for a Ruling on Jurisdiction under Article 19(3) of the Statute,” (ICC-R0oC46(3)-01/18), Pre-Trial Chamber I, 6
September 2018, para. 43.

76 Rome Statute of the International Criminal Court, (last amended 2010), ISBN No. 92-9227-227-6, UN General
Assembly, 17 July 1998, art. 6(e).
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that “[u]nlawful deportation or transfer” can constitute a war crime.”” The Statute clarifies
that forced transfer can be a war crime in international and non-international armed
conflicts.”®

Forced displacement may also constitute a crime against humanity. Article 7(1)(d)
of the Rome Statute states that “[d]eportation or forcible transfer of the population,” when
carried out “as part of a widespread or systematic attack directed against any civilian
population, with knowledge of the attack,” is a crime against humanity.”® The Statute
clarifies this offense in Article 7(2)(d), defining deportation or forcible transfer as “The
forced displacement of the persons concerned by expulsion or other coercive acts from
the area in which they are lawfully present, without grounds permitted under international
law.”80

State Responsibility for Internationally Wrongful Acts

A state commits an internationally wrongful act when it breaches an international
obligation.®! This principle of international law underscores the accountability of states for
actions that infringe on the rights or obligations owed to other states or individuals. When
displacement becomes protracted, it may constitute an internationally wrongful act,
particularly when the right of return is not implemented.®? Protracted displacement reflects
a continued breach of international obligations, especially when states fail to present
conditions that enable displaced populations to return home safely and voluntarily. The
wrongful conduct lies in the persistent denial of the right of return, a recognized human
right under international law, and forms part of the broader framework of state obligations.

Mass exile as an internationally wrongful act triggers a range of obligations aimed
at remedying the harm and preventing recurrence. The responsible state must first cease
its illegal actions, including refraining from obstructing displaced individuals' return.8 This
means that for those in extended displacement, the state must not prevent or reject their
repatriation. The responsible state may be required to reform laws and institutions to deter
future occurrences, ensuring that similar violations cannot happen again. This contributes
to both prevention and deterrence efforts. The state must also aim to eradicate all
consequences of its illegal actions and restore conditions to what they would have been
if the violations had not occurred.®*

When mass displacement is an internationally wrongful act, it also activates an
obligation to make reparation, encompassing restitution and compensation. Full

771d., art. 8.

8 1d., arts. 8(2)(b)(viii), 8(2)(e)(viii).

?1d., art. 7(1)(d).

80 1d., art. 7(2)(b).

81 International Law Commission (ILC), Draft Articles on Responsibility of States for Internationally Wrongful Acts
(adopted by the ILC at its 53rd session, 10 August 2001) art 2.

82 Maria Stavropoulou, ‘The Right Not to Be Displaced’ (1994) 9 American University Journal of International Law and
Policy 689.

83 Draft Articles on Responsibility of States for Internationally Wrongful Acts (n 38) art 30.

84 Draft Articles on Responsibility of States for Internationally Wrongful Acts (n 38) arts 31, 34.
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restitution compels mass return, or the voluntary repatriation of all those displaced,
offering displaced individuals the opportunity to reoccupy their homes rather than merely
returning to their country of origin.8® This approach underscores the importance of
restoring displaced persons to their original living conditions and communities.’

The return of displaced people must be safe. Physical safety entails creating a
secure environment free from threats such as attacks, harassment, or other forms of
violence.®® Legal safety requires protecting individuals from discrimination in the
enjoyment of their civil, economic, social, political, and cultural rights.®® Material safety,
particularly in the early stages of repatriation, involves providing access to humanitarian
aid and essential services, such as shelter, healthcare, food, and clean water.*°

The return of those who have been displaced must also be just. A just return
encompasses fundamental principles of security and respect for human rights, ensuring
that displaced individuals can repatriate under conditions that restore their sense of
dignity and justice. Displaced individuals must actively participate in decision-making
processes at every repatriation stage — before, during, and after their return.®* This
includes recognizing cultural sensitivities and aligning with the needs and values of
affected communities.®? Accountability requires reparations from the state, including the
return of homes, land, and -cultural artifacts, alongside mechanisms such as
investigations, trials, truth-seeking processes, and formal apologies. By addressing these
components — security, dignity, and redress — a just return ensures that repatriation is not
merely a logistical process but a meaningful restoration of displaced individuals’ rights,
dignity, and opportunities for reconciliation.

A right to fair compensation for property loss and damage is integral to the concept
of just return. States bear a duty to provide compensation for personal property that was
looted or destroyed during displacement, as well as for physical and mental suffering
endured in exile, which may include prolonged psychological harm. Compensation for
mental harm is particularly important, as extended displacement is often experienced as
a form of systematic cruelty and humiliation by those affected. When full restitution is not
feasible, compensation may serve as a substitute.

85 Draft Articles on Responsibility of States for Internationally Wrongful Acts (n 38) art 35.

86 Jean-Marie Henckaerts, Mass Expulsion in Modern International Law and Practice (Martinus Nijhoff 1995) ch 7,
p.183.

87 Payam Akhavan and Morten Bergsmo, ‘The Application of the Doctrine of State Responsibility to Refugee Creating
States’ (1989) 58 Nordic Journal of International Law 254

88 Gerrit Jan Van Heuven Goedhart, ‘Nobel Lecture: Refugee Problems and Their Solutions’ (Oslo, 12 December
1955) cited in Megan Bradley, ‘Back to Basics: The Conditions of Just Refugee Returns’ (2008) 21 Journal of
Refugee Studies 285, 287.

89 Walpurga Englbrecht, ‘Bosnia and Herzegovina, Croatia and Kosovo: Voluntary Return in Safety and Dignity?’
(2004) 23(3) Refugee Survey Quarterly 100, 101.

9% Walpurga Englbrecht, ‘Bosnia and Herzegovina, Croatia and Kosovo: Voluntary Return in Safety and Dignity?’
(2004) 23(3) Refugee Survey Quarterly 100, 101.

91 Megan Bradley, ‘Return in Dignity: A Neglected Refugee Protection Challenge’ (2008) 28 Canadian Journal of
Development Studies p. 379.

92 UNHCR, Handbook on Voluntary Repatriation (n 124).
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RECOMMENDATIONS

o We have seen that several international human rights instruments impart binding
obligations on Azerbaijan regarding the right of return of Armenians of
Artsakh/Nagorno-Karabakh. Although Baku claims that it has no problem in
hosting the Armenians, its policies towards the Armenians of the region over the
years have shown that without any international mechanism, presence, and
guarantees, Armenians will once again face persecution. Therefore, the US and
the international community must back the Armenian government to support the
right of return of Armenians of Nagorno-Karabakh with international guarantees
and mechanisms. Meanwhile, the United States government should take the
necessary measures to encourage and convince Azerbaijan to create an
environment for the secure and voluntary repatriation of forcefully displaced
Armenians to their original homes, ensuring their safety and providing assurances
against any racial, religious, or political discrimination, and ensure that the
Armenian community's voice is acknowledged and their rights protected.

o Since 2021, ACLED (Armed Conflict Location and Location Data) has recorded
dozens of Armenian historical, cultural, and religious sites have been destroyed by
Azerbaijan.®® Many fear that Nagorno-Karabakh may follow the fate of
Nakhichevan, where in 2001, Azerbaijan finalized the iconoclasm of the Armenian
presence by destroying centuries-old monasteries, cemeteries, and UNESCO-
protected cross-stones (known in Armenian as Khachkars).** The return of ethnic
Armenians back to their homeland without preserving their cultural and religious
presence (monuments, buildings, churches, and monasteries) will question the
very existence of Armenian history on these territories. Hence, the United States
government must press Azerbaijan to maintain international standards for cultural
preservation and avoid any additional destruction or alteration of Armenian cultural
sites.®® The Armenian and US governments should engage with the UNESCO and
other pertinent organizations to enable impartial monitoring missions and
encourage global discussions to safeguard and rehabilitate these locations.

o lIrrespective of the ongoing negotiations between Yerevan and Baku - often
alongside the harsh rhetoric and increasing demands for concessions by top
Azerbaijani officials against Armenia - the United States government must promote
and back international legal initiatives to hold accountable those in Azerbaijan
responsible for crimes against humanity and war crimes against the Armenians of
Artsakh/Nagorno-Karabakh. The imposition of economic and other sanctions on
Azerbaijan could be among the policies pursued. This kind of activity could help
create the environment to prevent Baku from engaging in new hostilities against

98 For more information about the mapping of the destruction of Armenian cultural heritage in Nagorno-Karabakh:
https://acleddata.com/2024/09/20/destruction-of-armenian-heritage/.

94 Dale Berning Sawa. 2019. “Monumental loss: Azerbaijan and ‘the worst cultural genocide of the 12st century.” The
Guardian, March 19, 2019. https://www.theguardian.com/artanddesign/2019/mar/01/monumental-loss-azerbaijan-
cultural-genocide-khachkars.

9% For more information about the cultural destruction in Nagorno-Karabakh, you can download and read reports from
‘Caucasus Heritage’: https://caucasusheritage.cornell.edu/?page id=866.
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Armenia and promote the right of return of Armenians with security guarantees.
Moreover, such a policy is helpful in creating a lasting peace in the South
Caucasus and becoming a positive example for future conflict resolution cases.
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Armenian national liberation movement. In 1902, he formally joined the Armenian
Revolutionary Federation (ARF) and actively participated in various ARF activities,
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equality, and progressive policies, focusing on land reform, education, and other
measures to improve the lives of ordinary Armenians.

Today, Aram Manoukian's legacy endures, serving as a timeless source of
inspiration for Armenians, commemorating his unwavering dedication to his nation and
his role as a patriotic statesman.
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